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40010280 SENATE COMMERCE COMMITTEE ENGROSSED NO.

HB 1047 - 02252003

Introduced by: The Committee on Commerceat therequest of the Department of Commerce
and Regulation

FORAN ACT ENTITLED, AnAct to revise certain provisionsconcerning the requirementsfor
utilization review and grievances for health carriers.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 58-17C-1 be amended to read as follows:
58-17C-1. Terms used in this chapter mean:

(1) "Adversedetermination,” aany of the following:

(@ A determination by a health carrier or its desgnee utilization review

organization that

, based upon the information

provided, arequest by a covered person for a benefit under the health carrier's

health benefit plan upon application of any utilization review technique does

not meet the hedth carrier's requirements for medical necessity,
appropriateness, health care setting, level of care or effectiveness; or is

determined to be experimental or investigational and the requested service

benefit istherefore denied, reduced, or terminated or payment is not provided
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or made, in whole or in part, for the benefit;

(b) Thedenial, reduction, termination, or failure to provide or make payment in

whole or in part, for a benefit based on a determination by a health carrier or

its designee utilization review organization of a covered person's digibility to

participate in the health carrier's health benefit plan; or

() Any prospective review or retrospective review determination that denies,

reduces, terminates, or failsto provide or make payment, in whole or in part,

for a benefit;
"Ambulatory review," utilizationreview of health care servicesperformed or provided
in an outpatient setting;

"Authorized representative," a person to whom a covered person has given express

written consent to represent the covered person for purposes of this Act, a person

authorized by law to provide substituted consent for a covered person, a family

member of the covered person or the covered person's treating health care

professonal if the covered person is unable to provide consent, or a health care

professional if the covered person's health benefit plan requires that a request for a

benefit under the plan beinitiated by the health care professional. For any urgent care

request, the term includes a health care professional with knowledge of the covered

person's medical condition;

"Case management,” a coordinated set of activities conducted for individual patient

management of serious, complicated, protracted, or other health conditions,

&)(5) "Certification," a determination by a health carrier or its designee utilization review

organization that

eare-service arequest for a benefit under the health carrier's health benefit plan has
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been reviewed and, based on the information provided, satisfies the health carrier's
requirementsfor medical necessity, appropriateness, health care setting, leve of care,
and effectiveness,

£5)(6) "Closed plan," amanaged care plan or health carrier that requires covered personsto
use participating providers under the terms of the managed care plan or health carrier
and does not provide any benefitsfor out-of-network services except for emergency
services,

6)(7) "Concurrent review," utilization review conducted during a patient's hospital stay or

course of treatment in afacility or other inpatient or outpatient health care setting;

A(8) "Consumer," someoneinthe general public who may or may not be a covered person

or a purchaser of health care, including employers;

8)(9) "Covered benefits' or "benefits,” those health care servicesto which acovered person

isentitled under the terms of a health benefit plan;

9(10) "Covered person,” a policyholder, subscriber, enrollee, or other individual
participating in a health benefit plan;

16)(11) "Director," the director of the Division of Insurance;

aH(12) "Discharge planning,” the formal process for determining, prior to discharge
from a facility, the coordination and management of the care that a patient
receives following discharge from afacility;

@2(13) "Discounted fee for service," a contractual arrangement between a health
carrier and a provider or network of providers under which the provider is
compensated in a discounted fashion based upon each service performed and
under which there is no contractual responsbility on the part of the provider

to manage care, to serve as a gatekeeper or primary care provider, or to
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provide or assure quality of care. A contract between a provider or network
of providers and a health maintenance organization isnot a discounted fee for
service arrangement;

"Emergency medical condition,” the sudden and, at the time, unexpected onset
of a health condition that requires immediate medical attention, if failure to
provide medical attention would result in serious impairment to bodily
functions or serious dysfunction of abodily organ or part, or would place the
person's health in serious jeopardy;

"Emergency services," health care items and services furnished or required to
evaluate and treat an emergency medical condition;

"Facility,” aningtitution providing health care servicesor ahealth care setting,
including hospitalsand other licensed inpatient centers, ambulatory surgical or
treatment centers, killed nurang centers, resdential treatment centers,
diagnogtic, laboratory, and imaging centers, and rehabilitation, and other

therapeutic health settings,

"Grievance," awritten complaint, or oral complaint if the complaint involves

an urgent care request, submitted by or on behalf of a covered person

regarding:

Availability, ddivery, or quality of health care services,

Claims payment, handling, or reimbursement for health care services,

Any other matter pertaining to the contractual relationship between a covered

person and the health carrier.

A request for an expedited review need not be in writing;

()(18)

"Health benefit plan," apolicy, contract, certificate, or agreement entered into,
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offered, or issued by a health carrier to provide, ddliver, arrange for, pay for,
or reimburse any of the costs of health care services;

"Health care professional,” a physcian or other health care practitioner
licensed, accredited, or certified to perform specified health services consi stent
with state law;

"Health care provider” or "provider," a health care professional or afacility;
"Health care services," servicesfor the diagnosis, prevention, treatment, cure,
or relief of a health condition, illness, injury, or disease,

"Health carrier," an entity subject to the insurance lawsand regulations of this
state, or subject to the jurisdiction of the director, that contracts or offersto
contract, or entersinto an agreement to provide, deliver, arrangefor, pay for,
or reimburse any of the costs of health care services, including a sickness and
accident insurance company, a health maintenance organization, a nonprofit
hospital and health service corporation, or any other entity providing a plan of
health insurance, health benefits, or health services,

"Health indemnity plan,” a health benefit plan that is not a managed care plan
or health carrier;

"Intermediary,” a person authorized to negotiate and execute provider
contractswith health carrierson behalf of health care providersor on behalf of
a network;

"Managed care contractor,” a person who establishes, operates, or maintains
anetwork of participating providers; or contractswith an insurance company,
ahospital or medical service plan, an employer, an empl oyee organization, or

any other entity providing coverage for health care services to operate a
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managed care plan or health carrier;
"Managed care entity,” a licensed insurance company, hospital or medical
service plan, health maintenance organization, or an employer or employee

organi zation, er-atnanaged-carecontractor that operates amanaged care plan

orhealth-earrier or a managed care contractor. The term does not include a

licensed insurance company unless it contracts with other entities to provide

a network of participating providers,

"Managed care plan,” a plan operated by a managed care entity that provides
for the financing or ddivery of health care services, or both, to persons
enrolled in the plan through any of the following:

Arrangements with selected providers to furnish health care services,
Explicit standards for the selection of participating providers, or

Financial incentives for persons enrolled in the plan to use the participating
providers and procedures provided for by the plan;

"Necessary information,” includes the results of any face-to-face clinical
evaluation or second opinion that may be required;

"Network," the group of participating providersproviding servicesto a health
carrier,

"Open plan," amanaged care plan or health carrier other than aclosed planthat
providesincentives, including financial incentives, for covered personsto use
participating providers under the terms of the managed care plan or health
carrier,

"Participating provider," a provider who, under a contract with the health

carrier or with its contractor or subcontractor, has agreed to provide health
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care services to covered persons with an expectation of receiving payment,
other than coinsurance, copayments, or deductibles, directly or indirectly, from
the health carrier;

"Prospectivereview," utilizationreview conducted prior to anadmissonor the

provision of ahealth care service or a course of treatment in accordance with

a health carrier's requirement that the health care service or course of

treatment, in whole or in part, be approved prior to its provision;

"Quality assessment,” the measurement and evaluation of the quality and
outcomes of medical care provided to individuals, groups, or populations;
"Quality improvement,” the effort to improve the processes and outcomes
related to the provision of care within the health plan;

"Retrospective review," utittzation—review—of —medtcalnecessity—that—s

btit any review of a

request for a benefit that is not a prospective review reguest, which does not

includethe review of aclaimthat islimited to an-evatuattorof-retmbursement
tevels; veracity of documentation, or accuracy of coding, or adjudication for
payment;

"Second opinion," anopportunity or requirement to obtainaclinical evaluation
by a provider other than the one originally making a recommendation for a
proposed health care service to assess the ehinteat medical necessity and
appropriateness of the initial proposed health care service;

"Secretary,"” the secretary of the Department of Health;

"Stabilized," with respect to an emergency medical condition, that no material

deterioration of the condition islikdy, with reasonable medical probability, to
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result or occur before an individual can be transferred,

38)(39) "Utilization review," a set of formal techniques used by a managed care plan
or utilization review organization to monitor and evaluate the ehrieat medical
necessity, appropriateness, and efficiency of health care services and
procedures including techniques such as ambulatory review, prospective
review, second opinion, certification, concurrent review, case management,
discharge planning, and retrospective review; and

39(40) "Utilization review organization,” an entity that conducts utilization review

other than a health carrier performing utilization review for its own health

benefit plans.

Section 2. That 8 58-17C-37 be amended to read as follows;

58-17C-37. A health carrier that eenduets requires arequest for benefits under the covered

person's health plan to be subjected to utilization review shall implement a written utilization

review programthat describesall review activities, both del egated and nondel egated; forcovered

servteesprovided for:

(1) Thefiling of benefit requests;

(2) Thenoatification of utilization review and benefit determinations; and

(3) Thereview of adverse determinationsin accordance with 88 58-17C-58 to 58-17C-

63, inclusve.

The program document shall describe the following:

(1) Procedures to evaluate the etnicat medical necessity, appropriateness, efficacy, or
efficiency of health care services,

(2) Datasourcesand clinical review criteria used in decisgon-making;

3)
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—f4)—Mechanisms to ensure consistent application of review criteria and compatible

decisons,

£5)(4) Datacollection processesand analytical methodsused in assessing utilization of health
care services,

£6)(5) Provisonsfor assuring confidentiality of clinical and proprietary information;

A(6) Theorganizational structurethat periodically assessesutilization review activitiesand
reports to the health carrier's governing body; and

8)(7) The staff position functionally responsible for day-to-day program management.

A hedlth carrier shall prepare an annual summary report in the format specified of its

utilization review program activities and file the report, if requested, with the director and the
secretary of the Department of Health.
Section 3. That § 58-17C-40 be amended to read as follows:

58-17C-40. A health carrier shall issueutilization review dectstonsand benefit determinations

in atimey manner pursuant to the requirements of 88 58-17C-34 to 58-17C-57, inclusve. A

pertinent-chnteafoermation: A health carrier shall have a process to ensure that utilization

reviewers apply clinical review criteriain conducting utilization review consistently.

Section 4. That § 58-17C-46 be amended to read as follows:
58-17C-46. When conducting utilization review, the health carrier shall collect only the

information necessary, including pertinent clinical information, to eertify—the—admisson;

make the utilization

review or benefit determination.

Section 5. That 8 58-17C-48 be amended to read as follows;

58-17C-48. A health carrier shall maintain written procedures pursuant to this chapter for
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making standard utilization review ¢dectsens and benefit determinations on requests submitted

to the health carrier by covered persons or their authorized representatives for benefits and for

notifying covered personsand

authorized representatives of its determinations with respect to these requests within the

specified time frames required under this chapter. In the event that a period of timeis extended

as permitted by this Act, dueto aclaimant'sfailure to submit information necessary to decide a

prospective, retrospective, or disahility claim, the period for making the benefit determination

shall betolled from the date on which the notification of the extens on issent to the claimant until

the date on which the claimant responds to the request for additional information.

Section 6. That 8 58-17C-49 be amended to read as follows;

58-17C-49. For+ntitrat prospective review determinations, other than all owed by thissection,

ahealth carrier shall make the determination and notify the covered person or, if applicable, the

covered person'sauthorized representative of the determination, whether the carrier certifiesthe

provision of the benefit or not, within twoe-werkig a reasonable period of time appropriate to

the covered person's medical condition, but in no event later than fifteen days ef-ebtaithg-att

determination: after the date the health carrier receives the request. If the determination is an

adverse determination, the health carrier shall makethe notification of the adverse determination

in accordance with § 58-17C-52.
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The time period for making a determination and notifying the covered person or, if

applicable, the covered person's authorized representative of the determination pursuant to this

section may be extended once by the health carrier for up to fifteen days, if the health carrier:

(1) Determinesthat an extension isnecessary due to matters beyond the health carrier's

control; and

(2) Notifies the covered person or, if applicable, the covered person's authorized

representative, prior to the expiration of the initial fifteen-day time period, of the

circumstancesreguiring the extens on of time and the date by which the health carrier

expects to make a determination.

If the extension is necessary due to the failure of the covered person or the covered person's

authorized representative to submit information necessary to reach a determination on the

request, the notice of extension shall specifically describe the required information necessary to

complete the request; and give the covered person or, if applicable, the covered person's

authorized representative at |least forty-five daysfrom the date of receipt of the noticeto provide

the specified information.

If the health carrier receives a prospective review request from a covered person or the

covered person'sauthorized representativethat failsto meet the health carrier'sfiling procedures,
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thehealth carrier shall notify the covered person or, if applicable, the covered person'sauthorized

representative of thisfailure and provide in the notice information on the proper procedures to

befollowed for filing arequest. Thisnotice shall be provided as soon as possible, but in no event

later than five days following the date of the failure. The health carrier may provide the notice

orally or, if requested by the covered person or the covered person's authorized representative,

in writing. The provisons only apply in a case of failure that is a communication by a covered

person or the covered person's authorized representative that is received by a person or

organizational unit of the health carrier responsble for handling benefit matters and is a

communication that refersto aspecific covered person, aspecific medical condition or symptom,

and a specific health care service, treatment, or provider for which certification is being

requested.

Section 7. That 8 58-17C-50 be amended to read as follows;
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—For concurrent review determinations, if a health carrier has certified an ongoing course of

treatment to be provided over a period of time or number of treatments:

(1) Any reduction or termination by the health carrier during the course of treatment

before the end of the period or number treatments, other than by health benefit plan

amendment or termination of the health benefit plan, shall constitute an adverse

determination; and

(2) The hedlth carrier shall notify the covered person of the adverse determination in

accordance with § 58-17C-52 at a time sufficiently in advance of the reduction or

termination to allow the covered person or, if applicable, the covered person's

authorized representative to file a grievance to request a review of the adverse

determination pursuant to sections 31 to 53, inclusive, of this Act and obtain a

determination with respect to that review of the adverse determination before the

benefit is reduced or terminated

Thehealth care service or treatment that isthe subject of the adverse determination shall be

continued without liability to the covered person until the covered person has been notified of

the determination by the health carrier with respect to theinternal review request made pursuant

to sections 31 to 53, inclusive, of this Act.

Section 8. That § 58-17C-51 be amended to read as follows:
58-17C-51. For retrospective review determinations, a health carrier shall make the

determination within areasonable period of time, but in no event later than thirty werking days

ofrecetvingaHnecessary-thformation: after the date of receiving the benefit request.

£3)-1n the case of a certification, the health carrier may notify in writing the covered person



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-14- HB 1047

and the provider rendering the service.

atverse-determination: |f the determination is an adverse determination, the health carrier shall

provide notice of the adverse determination to the covered person or, if applicable, the covered

person's authorized representativein accordancewith 8 58-17C-52. Thetime period for making

a determination and notifying the covered person or, if applicable, the covered person's

authorized representative of the determinati on pursuant to this section may be extended once by

the health carrier for up to fifteen days, provided the health carrier:

(1) Determinesthat an extenson is necessary due to matters beyond the health carrier's

control; and

(2) Notifies the covered person or, if applicable, the covered person's authorized

representative, prior to the expiration of the initial thirty-day time period, of the

circumstancesreguiring the extens on of time and the date by which the health carrier

expects to make a determination.

If the extension under this section is necessary due to the failure of the covered person or,

if applicable, the covered person's authorized representative to submit i nformation necessary to

reach a determination on the request, the notice of extenson shall specifically describe the

required information necessary to complete the request; and give the covered person or, if

applicable, the covered person's authorized representative at |least forty-five days from the date

of receipt of the notice to provide the specified information.

Section 9. That chapter 58-17C be amended by adding thereto a NEW SECTION to read
asfollows:

For purposes of calculating the time periods within which a determination isrequired to be
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made for prospective and retrospective reviews, the time period within which the determination
is required to be made begins on the date the request is recelved by the health carrier in
accordance with the health carrier's procedures established pursuant to 8 58-17C-37. If thetime
period for making the determination for a prospective or retrospective review is extended due
to the covered person or, if applicable, the covered person's authorized representative's failure
to submit the information necessary to make the determination, the time period for making the
determination shall be tolled from the date on which the health carrier sends the notification of
the extenson to the covered person or, if applicable, the covered person's authorized
representative until the earlier of: the date on which the covered person or, if applicable, the
covered person'sauthorized representative respondsto the request for additional information or
the date on which the specified information was to have been submitted. If the covered person
or the covered person's authorized representative failsto submit the information before the end
of the period of the extension, as specified in 88 58-17C-49 and 58-17C-51, the health carrier
may deny the certification of the requested benefit.

Section 10. That 8 58-17C-52 be amended to read as follows;

58-17C-52. Any witten notification of an adverse determination under this section shall

taetudetheprinetpat, in a manner which isdesigned to be understood by the covered person, set

forth:

(1) The specific reason or reasons for the adverse determinationthetnstruetionsfor

(2) A referenceto the specific plan provision on which the determination is based;

(3) A description of additional material or information necessary for the covered person

to complete the benefit requedt, including an explanation of why the material or
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information is necessary to compl ete the request;

A description of the health carrier's grievance procedures established pursuant to

sections 31 to 53, inclusve, of this Act, including time limits applicable to those

procedures,

If the health carrier relied upon an internal rule, guideline, protocol, or other Smilar

criterion to make the adverse determination, either the specific rule, quiddine,

protocol, or other smilar criterion or a satement that a specific rule, quiddine,

protocol, or other amilar criterion wasrelied upon to makethe adverse determination

and that a copy of the rule, quiddline, protocol, or other smilar criterion will be

provided free of charge to the covered person upon request;

If the adverse determination is based on a medical necessity or experimental or

investigational treatment or smilar excluson or limit, either an explanation of the

scientific or clinical judgment for making the determination, applying the terms of the

health benefit plan to the covered person's medical circumstances or a statement that

an explanation will be provided to the covered person free of charge upon request;

If applicable, instructions for requesting-a:

(@ A copy of therule, guideline, protocol, or other smilar criterion relied upon

in making the adverse determination, as provided in subdivison (5) of this

section; or

(b) Thewritten statement of the scientific or clinical rational e isecttemake for the

adverse determination, as provided in subdivision (6) of this section; and

A statement explaining the right of the covered person, as appropriate, to contact the

Divison of Insurance at any timefor the assistance or, upon completion of the health

carrier's grievance procedure process as provided under sections 31 to 53, inclusive,
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of this Act, to filea civil suit in a court of competent jurisdiction.

A hedlth carrier shat may provide the elnteat—rationate—r—writthg—for—an—adverse

section in writing or eectronically.

Section 11. That § 58-17C-53 be repeal ed.

Section 12. That 8 58-17C-54 be amended to read as follows;

58-17C-54. Inthe certificate of coverage or member handbook providedto covered persons,
a hedlth carrier shall include a clear and comprehensive description of its utilization review
procedures, including the procedures for obtaining review of adverse determinations, and a
statement of rights and responsibilities of covered persons with respect to those procedures. A

health carrier shall include a summary of its utilization review and benefit determination

proceduresin materialsintended for prospective covered persons. A health carrier shall print on
its membership cards a toll-free telephone number to call for utilization review and benefit
decisons.

Section 13. That § 58-17C-27 be amended to read as follows:

58-17C-27. A health carrier shall cover emergency servicesnecessary to screen and stabilize
acovered person and may not require prior authorization of such servicesif aprudent layperson

actingreasonabty would have reasonably believed that an emergency medical condition existed.
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With respect to care obtained from a noncontracting provider within the service area of a
managed care plan, a health carrier shall cover emergency services necessary to screen and
stabilize a covered person and may not require prior authorization of such servicesif a prudent
layperson would have reasonably believed that use of a contracting provider would result in a
delay that would worsen the emergency, or if aprovision of federal, state, or local law requires
the use of a specific provider. The coverage shall be at the same benefit level asif the service or
treatment had been rendered by a participating provider.

A health carrier shall cover emergency services if the plan, acting through a participating

provider or other attherized desgnated representative of the health carrier, has authorized the

provision of emergency services.

Section 14. That § 58-17C-28 be amended to read as follows:

58-17C-28. If a participating provider or other authertzed designated representative of a
health carrier authorizes emergency services, the health carrier may not retroactively—deny

subsequently retract itsauthorization after the emergency serviceshavebeen provided, or reduce

payment for acovered-expense an item or service furnished in reliance on approval, unlessthe

approval wasbased on amaterial misrepresentation about the covered person's health condition
made by the provider of emergency services.

Section 15. That § 58-17C-30 be amended to read as follows:

58-17C-30. For immediately required post-eval uation or post-stabilization services, ahealth
carrier shall provide accessto aratthortzed ades gnated representative twenty-four hoursaday,
seven daysaweek, to facilitatereview, or otherwise provide coverage with no financial penalty
to the covered person.

Section 16. That chapter 58-17C be amended by adding thereto aNEW SECTION to read

asfollows:
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A hedlth carrier shall establish written procedures in accordance with sections 16 to 24,
inclusive, of this Act, for receiving benefit requests from covered persons or their authorized
representativesand for making and notifying covered personsor their authorized representatives
of expedited utilization review and benefit determinations with respect to urgent care requests
and concurrent review urgent care requests.

Section 17. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows:

For an urgent care request, unless the covered person or the covered person's authorized
representative has failed to provide sufficient information for the health carrier to determine
whether, or to what extent, the benefits requested are covered benefits or payable under the
health carrier's health benefit plan, the health carrier shall notify the covered person or, if
applicable, the covered person's authorized representative of the health carrier's determination
with respect to the request, whether or not the determination is an adverse determination, as
soon as possible, taking into account the medical condition of the covered person, but in no
event later than seventy-two hours after the date of the receipt of the request by the health
carrier. If the health carrier's determination is an adverse determination, the health carrier shall
provide notice of the adverse determination in accordance with section 24 of this Act.

Section 18. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows:

If the covered person or, if applicable, the covered person's authorized representative has
failed to provide sufficient information for the health carrier to make a determination, the health
carrier shall notify the covered person or, if applicable, the covered person's authorized
representative either orally or, if requested by the covered person or the covered person's

authorized representative, in writing of thisfailure and state what specific information is needed
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as soon as possible, but in no event later than twenty-four hours after receipt of the request.

Section 19. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows.

If the benefit request involves a prospective review urgent care request, the provisions of
section 18 of this Act apply only in the case of a failure that:

() Isacommunication by a covered person or, if applicable, the covered person's
authorized representative that is received by a person or organizational unit of the
health carrier responsible for handling benefit matters; and

(2) Is acommunication that refers to a specific covered person, a specific medical
condition or symptom, and a specific health care service, treatment, or provider for
which approval is being requested.

Section 20. That chapter 58-17C be amended by adding thereto aNEW SECTION to read

asfollows.

The health carrier shall provide the covered person or, if applicable the covered person's
authorized representative areasonabl e period of timeto submit the necessary information, taking
into account the circumstances, but in no event less than forty-eight hours after the date of
notifying the covered person or the covered person's authorized representative of the failureto
submit sufficient information, as provided in sections 18 and 19 of this Act.

Section 21. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows.

The health carrier shall notify the covered person or, if applicable, the covered person's
authorized representative of its determination with respect to the urgent carerequest assoon as
possible, but in no event more than forty-eight hours after the earlier of:

(1) Thehealth carrier'sreceipt of the requested specified information; or
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(2) Theend of the period provided for the covered person or, if applicable, the covered

person's authorized representative to submit the requested specified information.

If the covered person or the covered person's authorized representative failsto submit the
information before the end of the period of the extension, as specified in section 20 of thisAct,
the health carrier may deny the certification of the requested benefit. If the health carrier’s
determination isan adverse determination, the health carrier shall provide notice of the adverse
determination in accordance with § 58-17C-52.

Section 22. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows.

For concurrent review urgent care requestsinvolving arequest by the covered person or the
covered person's authorized representative to extend the course of treatment beyond the initial
period of timeor the number of treatments, if therequest ismade at | east twenty-four hoursprior
to the expiration of the prescribed period of timeor number of treatments, the health carrier shall
make a determination with respect to the request and notify the covered person or, if applicable,
the covered person's authorized representative of the determination, whether it is an adverse
determination or not, as soon as possible, taking into account the covered person's medical
condition but in no event morethan twenty-four hoursafter the date of the health carrier'srecei pt
of therequest. If the health carrier's determination isan adverse determination, the health carrier
shall provide notice of the adverse determination in accordance with 8 58-17C-52. The
provisions of sections 17 to 21, inclusive, of this Act apply to concurrent review urgent care
requests.

Section 23. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows

For purposes of calculating the time periods within which a determination isrequired to be
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made under sections 17 to 22, inclusive, of this Act, the time period within which the
determination isrequired to be made shall begin on the date the request is filed with the health
carrier in accordance with the health carrier's procedures established pursuant to § 58-17C-37
for filing a request without regard to whether al of the information necessary to make the
determination accompanies the filing.

Section 24. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows.

If a health carrier's determination with respect to sections 17 to 22, inclusive, of thisAct is
an adverse determination, the health carrier shall provide notice of the adverse determinationin
accordance with thissection. A notification of an adverse determination under this section shall,
in a manner calculated to be understood by the covered person, set forth:

() The specific reason or reasons for the adverse determination;

(2) A reference to the specific plan provisions on which the determination is based;

(3) A description of any additional material or information necessary for the covered
person to complete the request, including an explanation of why the material or
information is necessary to complete the request;

(4) A description of the health carrier'sinternal review procedures established pursuant
to sections 31 to 53, inclusive, of this Act, including any time limits applicable to
those procedures;

(5)  Adescriptionof the health carrier'sexpedited review procedures established pursuant
to sections 16 to 24, inclusive, of thisAct;

(6) If the health carrier relied upon aninternal rule, guideline, protocol, or other smilar
criterion to make the adverse determination, either the specific rule, guideline,

protocol, or other similar criterion or a statement that a specific rule, guideline,



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

(7)

(8)

(9)

-23- HB 1047

protocol, or other amilar criterion wasrelied upon to makethe adverse determination

and that a copy of the rule, guideline, protocol, or other smilar criterion will be

provided free of charge to the covered person upon request;

If the adverse determination is based on a medical necessity or experimental or

investigation treatment or smilar excluson or limit, either an explanation of the

scientific or cinical judgment for making the determination, applying thetermsof the
health benefit plan to the covered person's medical circumstances or a statement that
an explanation will be provided to the covered person free of charge upon request;

If applicable, instructions for requesting:

(@ A copy of the rule, guideline, protocol, or other asmilar criterion relied upon
in making the adverse determination in accordance with subdivision (6) of this
section; or

(b)  The written statement of the scientific or clinical rationale for the adverse
determination in accordance with subdivison (7) of this section; and

A statement explaining the right of the covered person, asappropriate, to contact the

Divison of Insurance at any time for assistance or, upon completion of the health

carrier'sgrievance procedure process as provided under sections 31 to 53, inclusive,

of thisAct, to fileacivil suit in a court of competent jurisdiction.

A health carrier may provide the notice required under this section orally, in writing or
electronically. If notice of the adverse determination is provided orally, the health carrier shall
provide written or electronic notice of the adverse determination within three daysfollowing the

oral notification.

Section 25. That 8§ 58-17C-58 be amended to read as follows;

58-17C-58. Each 1

health carrier shall
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establish and maintain a grievance system, approved by the director after consultation with the
secretary of the Department of Health, which may include an impartial mediation provision, to
provide reasonable procedures for the resolution of grievances initiated by any enrollee
concerning the provision of health care services. Mediation may be made availableto enrollees
unless an enrollee elects to litigate a grievance prior to submission to mediation. No medical

mal practice damage claimissubject to arbitration under 88 58-17C-58 to 58-17C-63, inclusve.

health carrier shall providethat if a
grievanceisfiled which requiresareview of servicesauthorized to be provided by a practitioner
or if agrievanceis filed which requires a review of treatment which has been provided by a

practitioner, the review shall include a simita

the-servicesor-treatment betngreviewed health care professional who has appropriate training

and experiencein the field of medicine involved in the medical judgment.

Section 26. That 8 58-17C-59 be amended to read as follows;

58-17C-59. The 11 health carrier shall

maintain records of grievancesfiled with it and shall submit to the director asummary report at
such times and in such format as the director may require. The grievances involving other
persons shall be referred to such persons with a copy to the director.

Section 27. That § 58-17C-60 be amended to read as follows:

58-17C-60. The m health carrier shall

maintain arecord of each grievancefiled withiit for five years, and the director and the secretary

of health shall have access to the records.

Section 28. That § 58-17C-61 be repeal ed.
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Section 29. That § 58-17C-62 be repeal ed.

Section 30. That 8 58-17C-20 be amended to read as follows;

58-17C-20. Each managed care entity contractor, as defined in 8 58-17C-1, shall register
with the director prior to engaging in any managed care busnessin this state. The registration
shatHbeissubject to the provisions of 88 58-17C-64 to 58-17C-68, inclusive, and any applicable
rules promulgated pursuant to those sections.

Section 31. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows.

A health carrier shall maintain in a register written records to document all grievances
received during a calendar year. A request for afirst leve review of a grievance involving an
adverse determination shall be processed in compliance with sections 34 to 37, inclusive, of this
Act, but is not required to be included in the register. A request for an additional voluntary
review of a grievance involving an adverse determination that may be conducted pursuant to
sections 43 to 49, inclusive, of thisAct, shall beincluded in the register. For each grievance the
register shall contain, at a minimum, the following information:

(1) A genera description of the reason for the grievance;

(2) Thedatereceved,
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(3) Thedate of each review or, if applicable, review mesting;
(4) Resolution at each level of the grievance, if applicable;
(5) Date of resolution at each levd, if applicable; and
(6) Name of the covered person for whom the grievance was filed.
The register shall be maintained in a manner that is reasonably clear and accessible to the
director. A health carrier shall retain the register compiled for a calendar year for five years.
Section 32. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows
A hedlth carrier shall submit to the director, at least annually, areport inthe format specified
by thedirector. Thereport shall includefor each type of health benefit plan offered by the health
carrier:
() The certificate of compliance required by section 33 of this Act;
(2) Thenumber of covered lives,
(3) Thetotal number of grievances,
(4) The number of grievances for which a covered person requested an additional
voluntary grievance review pursuant to sections 43 to 49, inclusive, of this Act;
(5) Thenumber of grievances resolved at each levd, if applicable, and their resolution;
(6) The number of grievances appealed to the director of which the health carrier has
been informed,
(7)  The number of grievances referred to alternative dispute resolution procedures or
resulting in litigation; and
(8) A synopsisof actions being taken to correct problems identified.
Section 33. That chapter 58-17C be amended by adding thereto aNEW SECTION to read

asfollows:
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Except asspecified of thisAct, ahealth carrier shall usewritten proceduresfor receiving and
resolving grievances from covered persons, as provided in sections 34 to 49, inclusive, of this
Act. A hedlth carrier shall file with the director a copy of the procedures required under this
section, including al forms used to process requests made pursuant to sections 34 to 49,
inclusve, of thisAct. Any subsequent material modificationsto thedocumentsal so shall befiled.
Thedirector may disapproveafiling received in accordance with this section that failsto comply
with thisAct or applicablerules. In addition, a health carrier shall fileannually with the director,
aspart of itsannual report required by sections 31 and 32 of thisAct, acertificate of compliance
sating that the health carrier has established and maintains, for each of its health benefit plans,
grievance procedures that fully comply with the provisions of this Act. A description of the
grievance procedures required under this section shall be set forth in or attached to the policy,
certificate, membership booklet, outline of coverage, or other evidence of coverage provided to
covered persons. The grievance procedure documents shall include a statement of a covered
person’ sright to contact the Divison of Insurancefor assistance at any time. The statement shall
include the telephone number and address of the Divison of Insurance.

Section 34. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows

Within one hundred eighty days after the date of receipt of a notice of an adverse
determination sent pursuant to sections 1 to 24, inclusive, of this Act, and to 88§ 58-17C-35 to
58-17C-37, inclusve, a covered person or the covered person's authorized representative may
file a grievance with the health carrier requesting a first level review of the adverse
determination. The health carrier shall provide the covered person with the name, address, and
telephone number of a person or organizational unit designated to coordinate the first level

review on behalf of the health carrier. The health carrier shall designate a health care provider
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or providers who have appropriate training and experience in the field of medicine involved in
the medical judgement to evaluate the adverse determination. No health care provider or
providers may have been involved intheinitial adverse determination. In conducting thereview,
the reviewer or reviewers shall take into consideration all comments, documents, records, and
other information regarding the request for services submitted by the covered person or the
covered person's authorized representative, without regard to whether the information was
submitted or consdered in making the initial adverse determination.

Section 35. That chapter 58-17C be amended by adding thereto aNEW SECTION to read

asfollows

No covered person hastheright to attend, or to have a representative in attendance, at the

firg leve review, but the covered person or, if applicable, the covered person’'s authorized
representative is entitled to:

(1) Submit written comments, documents, records, and other material relating to the
request for benefits for the review or reviewers to consider when conducting the
review; and

(2) Recevefrom the health carrier, upon request and free of charge, reasonable access
to, and copiesof al documents, recordsand other information relevant to thecovered
person's request for benefits. A document, record, or other information shall be
consdered relevant to acovered person'srequest for benefitsif the document, record,
or other information:

(@) Wasrdied upon in making the benefit determination;
(b)  Wassubmitted, consdered, or generated in the course of making the adverse
determination, without regard to whether the document, record, or other

information was relied upon in making the benefit determination;
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(c) Demongtratesthat, in making the benefit determination, the health carrier, or
its designated representatives consstently applied required administrative
proceduresand safeguardswith respect to the covered person asother smilarly
situated covered persons; or

(d) Congtitutesastatement of policy or guidancewith respect to the health benefit
plan concerning the denied health care service or treatment for the covered
person's diagnosis, without regard to whether the advice or statement was

relied upon in making the benefit determination.

Thehealth carrier shall make the provisions of this section known to the covered person or,

if applicable, the covered person's authorized representative within three working days after the

date of receipt of the grievance.

Section 36. That chapter 58-17C be amended by adding thereto aNEW SECTION to read

asfollows:

A health carrier shall notify and issue a decison in writing or eectronically to the covered

person or, if applicable, the covered person'sauthorized representative within thefollowing time

frames:

(1)

(2)

Withrespect to agrievancerequesting afirst level review of an adverse determination
involving a prospective review request, the health carrier shall notify and issue a
decision within a reasonable period of time that is appropriate given the covered
person's medical condition, but no later than thirty days after the date of the health
carrier'sreceipt of the grievance requesting the first level review made pursuant to
section 34 of this Act; or

Withrespect to agrievancerequesting afirst level review of an adverse determination

involving a retrospective review request, the health carrier shall notify and issue a
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decision within areasonable period of time, but no later than sixty days after the date
of the health carrier's receipt of the grievance requesting the first level review made

pursuant to section 34 of this Act.

For purposes of calculating the time periods within which a determination is required to be

made and notice provided under this section, the time period shall begin on the date the

grievance requesting the review is filed with the health carrier in accordance with the health

carrier's procedures established pursuant to section 33 of this Act for filing a request without

regard to whether all of the information necessary to make the determination accompanies the

filing.

Section 37. That chapter 58-17C be amended by adding thereto aNEW SECTION to read

asfollows:

The decison issued pursuant to section 36 of this Act shall set forth in amanner calculated

to be understood by the covered person or, if applicable, the covered person's authorized

representative and include the following:

(1)

(2)

3)

(4)
(5)

Thetitlesand qualifying credentials of the person or persons participating inthefirst
level review process (the reviewers);

A statement of the reviewers understanding of the covered person's grievance;

The reviewers decision in clear terms and the contract basis or medical rationale in
aufficient detail for the covered person to respond further to the health carrier's
position;

A reference to the evidence or documentation used as the basis for the decision;
For a decison involving an adverse determination:

(@)  The specific reason or reasons for the adverse determination;

(b) A referenceto thespecific plan provisionson which the determination isbased;
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A statement that the covered person is entitled to receive, upon request and
freeof charge, reasonable accessto, and copiesof, all documents, records, and
other information relevant, astheterm, relevant, isdefined in section 35 of this
Act, to the covered person's benefit request;
If the health carrier relied upon an internal rule, guideline, protocol, or other
amilar criterion to make the adverse determination, either the specific rule,
guideline, protocol, or other Smilar criterion or astatement that aspecificrule,
guideline, protocol, or other smilar criterion was relied upon to make the
adverse determination and that a copy of therule, guideline, protocol, or other
amilar criterion will be provided free of charge to the covered person upon
request;
If the adverse determination isbased on amedical necessity or experimental or
investigational treatment or Smilar excluson or limit, either an explanation of
the scientific or clinical judgment for making the determination, applying the
terms of the health benefit plan to the covered person's medical circumstances
or astatement that an explanation will be provided to the covered person free
of charge upon request; and

If applicable, instructions for requesting:

(1) A copy of therule, guideline, protocol, or other smilar criterion relied
uponinmaking the adverse determination, asprovided in subsection (d)
of this section; or

(i)  The written statement of the scientific or dinical rationale for the

determination, as provided in subsection (e) of this section;

If applicable, a statement indicating:
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(@) A description of the process to obtain an additional voluntary review of the
firs leve review decison involving an adverse determination, if the covered
person wishes to request a voluntary second level review pursuant to section
36 of thisAct;

(b)  Thewritten proceduresgoverningthevoluntary review, includingany required
time frame for the review; and

(c) The covered person's right to bring a civil action in a court of competent
jurisdiction;

(7)  If applicable, the following statement: "Y ou and your plan may have other voluntary
alternative dispute resolution options, such as mediation. One way to find out what
may be available isto contact your state insurance director.”; and

(8 Notice of the covered person's right to contact the Divison of Insurance for
assgtance at any time, including the telephone number and address of the Division of
Insurance.

Section 38. That chapter 58-17C be amended by adding thereto aNEW SECTION to read

asfollows.

A hedlth carrier shall establish written procedures for a standard review of a grievance that
does not involve an adverse determination. The procedures shall permit a covered person or the
covered person's authorized representative to file a grievance that does not involve an adverse
determination with the health carrier under sections 39 to 42, inclusive, of thisAct.

Section 39. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows

No covered person has the right to attend, or to have a representative in attendance at the

standard review, but the covered person or the covered person's authorized representative is
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entitled to submit written material for the person or persons designated by the carrier pursuant
to section 40 of thisAct to consider when conducting the review. The health carrier shall make
the provisions of thissection known to the covered person or, if applicable, the covered person's
authorized representative within three working days after the date of receiving the grievance.

Section 40. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows.

Upon recel pt of the grievance, ahealth carrier shall designate aperson or personsto conduct
the standard review of the grievance. The health carrier may not designate the same person or
persons to conduct the standard review of the grievance that denied the claim or handled the
matter that isthe subject of the grievance. The health carrier shall provide the covered person
or, if applicable, the covered person's authorized representative with the name, address, and
telephone number of a person designated to coordinate the standard review on behalf of the
health carrier.

Section 41. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows.

The health carrier shall notify in writing the covered person or, if applicable, the covered
person's authorized representative of the decison within twenty working days after the date of
receipt of the request for a standard review of a grievance filed pursuant to section 39 of this
Act. Thetime frame for notification may be varied subject to the following:

(1) Subjecttosubdivison(2) of thissection, if, dueto circumstances beyond the carrier's
control, the health carrier cannot make a decision and notifiesthe covered person or,
if applicable, the covered person’s authorized representative pursuant to this section
within twenty working days, the health carrier may take up to an additional ten

working daysto issue a written decision; and
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A hedlth carrier may extend the time for making and notifying the covered person or,
if applicable, the covered person's authorized representative in accordance with
subdivison (1) of this section, if, on or before the twentieth working day after the
date of receiving the request for a standard review of a grievance, the health carrier
provides written notice to the covered person or, if applicable, the covered person's

authorized representative of the extension and the reasons for the delay.

Section 42. That chapter 58-17C be amended by adding thereto aNEW SECTION to read

asfollows:

The written decision issued pursuant to section 41 of this Act shall contain:

(1)

(2)
3)

(4)
(5)

(6)

The titles and qualifying credentials of the person or persons participating in the

standard review process (the reviewers);

A statement of the reviewers understanding of the covered person's grievance;

Thereviewers decisioninclear termsand the contract bassin sufficient detail for the

covered person to respond further to the health carrier's postion;

A reference to the evidence or documentation used as the basis for the decision;

If applicable, a atement indicating:

(@) A description of the process to obtain an additional review of the standard
review decision if the covered person wishes to request a voluntary second
level review pursuant to section 36 of this Act; and

(b)  Thewritten proceduresgoverning thevoluntary review, including any required
time frame for the review; and

Notice of the covered person'sright, at any time, to contact the Divison of Insurance,

including the telephone number and address of the Division of Insurance.

Section 43. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
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asfollows

A hedlth carrier that offers managed care plans shall establish avoluntary review processfor
its managed care plans to give those covered persons who are dissatisfied with the first level
review decision made pursuant to sections 34 to 37, inclusive, of thisAct, or who are dissatisfied
with the standard review decision made pursuant to sections 38 to 42, inclusive, of thisAct, the
option to request an additional voluntary review, at which the covered person or the covered
person's authorized representative hastheright to appear in person at the review meeting before
designated representatives of the health carrier. Thissection does not apply to health indemnity
plans.

A hedlth carrier required by this section to establish avoluntary review process shall provide
covered persons or their authorized representatives with notice pursuant to subdivison (6) of
section 37 of thisAct or subdivision (5) of section 42 of this Act, as appropriate, of the option
to filearequest with the health carrier for an additional voluntary review of thefirst level review
decision received under sections 34 to 37, inclusve, of thisAct, or the standard review decision
received under sections 38 to 42, inclusive, of thisAct.

Section 44. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows.

Upon receipt of a request for an additional voluntary review, the health carrier shall send
notice to the covered person or, if applicable, the covered person's authorized representative of
the covered person's right to:

(1) Request the opportunity to appear in person before a review panel of the health

carrier's designated representatives within five working days after the date of receipt
of the notice;

(2) Recevefrom the health carrier, upon request, copies of all documents, records, and
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other informationthat isnot confidential or privileged relevant to the covered person's
request for benefits;

(3) Present the covered person's case to the review panel;

(4)  Submit written comments, documents, records, and other material relating to the
request for benefitsfor thereview pand to consider when conducting the review both
before and, if applicable, at the review meeting;

(5) If applicable, ask questions of any representative of the health carrier on the review
pand; and

(6) Beasssed or represented by an individual of the covered person's choice.

The covered person's right to a fair review may not be made conditional on the covered

person's appearance at the review.

Section 45. That chapter 58-17C be amended by adding thereto aNEW SECTION to read

asfollows

With respect to avoluntary review of afirst level review decision made pursuant to sections

3410 37,inclusive, of thisAct, ahealth carrier shall appoint areview panel to review therequest.
In conducting the review, the review pand dhall take into consideration all comments,
documents, records, and other information regarding the request for benefits submitted by the
covered person or the covered person's authorized representative pursuant to section 44 of this
Act, without regard to whether the information was submitted or considered inreaching thefirst
level review decision. The decison of the pandl islegally binding on the health carrier.

Except for an individual who was involved with the first level review decison who may be

a member of the panel or appear before the pand to present information or answer questions,
amgjority of the pand shall be comprised of individualswho were not involved intheinthefirst

level review decision made pursuant to sections 34 to 37, inclusive, of thisAct.
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The health carrier shall ensure that a majority of the individuals conducting the additional
voluntary review of thefirst level review decision made pursuant to sections 34 to 37, inclusive,
of this Act, are health care professionals who have appropriate expertise. If a reviewing health
care professonal without the expertise required by this section is not reasonably available and
there has been a denial of a health care service, the reviewing health care professonal may not:

(1) Beaprovider inthe covered person's health benefit plan; and

(2) Haveafinancial interest in the outcome of the review.

Section 46. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows.

With respect to avoluntary review of a standard review decison made pursuant to sections
38t042, inclusve, of thisAct, ahealth carrier shall appoint areview panel to review therequest.
The decison of the pandl islegally binding on the health carrier.

An employee or representative of the health carrier who was involved with the standard
review decison may be amember of the pand or appear before the pand to present information
or answer questions. A magjority of the pand shall be comprised of employeesor representatives
of the health carrier who were not involved in the standard review decision made pursuant to
sections 38 to 42, inclusive, of thisAct.

Section 47. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows.

If a covered person or the covered person's authorized representative requests the
opportunity to appear in person before the review pand appointed pursuant to sections 45 and
46 of this Act, the procedures for conducting the review shall include the following provisions:

(1) Thereview pand shall schedule and hold areview meeting within forty-five working

days after the date of receipt of the request;



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-38 - HB 1047

(2) Thecovered person or, if applicable, the covered person's authorized representative
ghall be notified inwriting at least fifteen working daysin advance of the date of the
review meeting;

(3) The hedlth carrier shall not unreasonably deny a request for postponement of the
review madeby the covered person or the covered person'sauthorized representative;
and

(4) The review meeting shall be held during regular business hours at a location
reasonably accessble to the covered person or, if applicable, the covered person's
authorized representative.

In any case in which aface-to-face meeting isnot practical for geographic reasons, a health
carrier shall offer the covered person or, if applicable, the covered person's authorized
representative the opportunity to communicate with the review panel, at the health carrier's
expense, by conference call, video conferencing, or other appropriate technology.

If the health carrier desiresto have an attorney present to represent theinterests of the health
carrier, the health carrier shall notify the covered person or, if applicable, the covered person's
authorized representative at least fifteen working days in advance of the date of the review
meeting that an attorney will be present and that the covered person may wish to obtain legal
representation of hisor her own.

Thereview panel shall issue awritten decision, as provided in section 49 of this Act, to the
covered person or, if applicable, the covered person's authorized representative within five
working days of completing the review meeting.

Section 48. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows.

If the covered person or, if applicable, the covered person's authorized representative does
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not request the opportunity to appear in person before the review pane within the specified
timeframe provided under subdivision (1) of section 44 of thisAct, the review pane shall issue
a decison and notify the covered person or, if applicable, the covered person's authorized
representative of the decision, asprovided in section 49 of thisAct, in writing or eectronically,
within forty-five working days after the earlier of:

(1) Thedatethecovered personor thecovered person'sauthorized representativenotifies
the health carrier of the covered person's decision not to request the opportunity to
appear in person before the review pand; or

(2) The date on which the covered person's or the covered person's authorized
representative's opportunity to request to appear in person before the review pand
expires pursuant to subdivision (1) of section 44 of this Act.

For purposes of calculating the time periods within which a decison isrequired to be made
and notice provided under thissection and section 47 of thisAct and thissection, thetimeperiod
shall begin on the date the request for additional voluntary review isfiled with the health carrier
in accordance with the health carrier's procedures established pursuant to section 33 of thisAct
for filing a request without regard to whether all of the information necessary to make the
determination accompanies the filing.

Section 49. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows.

A decision issued pursuant to sections 47 and 48 of this Act shall include:

(1) Thetitlesand qualifying credentials of the members of the review pand;

(2) A statement of thereview pand'sunderstanding of the nature of the grievanceand all

pertinent facts;

(3) Therationale for the review pand's decision;
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(4) A referenceto evidence or documentation considered by the review pand in making
that decision;

(5) Incasesconcerning agrievance involving an adverse determination, the instructions
for requesting awritten statement of theclinical rationale, includingtheclinical review
criteria used to make the determination; and

(6) Notice of the covered person's right to contact the Divison of Insurance for
assgtance at any time, including the telephone number and address of the Division of
Insurance.

Section 50. That chapter 58-17C be amended by adding thereto aNEW SECTION to read

asfollows.

A hedlth carrier shall establish written procedures for the expedited review of urgent care
requests of grievances involving an adverse determination. In addition, a health carrier shall
provide expedited review of a grievance involving an adverse determination with respect to
concurrent review urgent care requests involving an admission, availability of care, continued
stay, or health care service for a covered person who has received emergency services, but has
not been discharged from afacility. The procedures shall allow acovered person or the covered
person's authorized representative to request an expedited review under thissection orally or in
writing.

A health carrier shall appoint an appropriate clinical peer or peers in the same or smilar
specialty aswoul d typically managethe casebeing reviewed to review the adverse determination.
Theclinical peer or peersmay not havebeen involved in making theinitial adverse determination.

Section 51. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows.

In an expedited review, al necessary information, includingthehealth carrier'sdecision, shall
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be transmitted between the health carrier and the covered person or, if applicable, the covered
person's authorized representative by telephone, facsmile, or the most expeditious method
available.

Section 52. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows.

An expedited review decison shall be made and the covered person or, if applicable, the
covered person's authorized representative shall be notified of the decision in accordance with
section 53 of this Act as expeditioudy as the covered person's medical condition requires, but
inno event morethan seventy-two hours after the date of recelipt of the request for the expedited
review. If the expedited review isof agrievanceinvolving an adverse determination with respect
to aconcurrent review urgent care request, the service shall be continued without liability to the
covered person until the covered person has been notified of the determination.

For purposes of calculating the time periods within which adecision isrequired to be made
under this section, the time period within which the decisonisrequired to be made shall begin
on the date the request is filed with the health carrier in accordance with the health carrier's
procedures established pursuant to section 33 of thisAct for filing a request without regard to
whether all of the information necessary to make the determination accompanies the filing.

Section 53. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows

A notification of adecison under sections 50 to 53, inclusive, of this Act shall, inamanner
calculated to be understood by the covered person or, if applicable, the covered person's
authorized representative, set forth the following:

(1) Thetitles and qualifying credentials of the person or persons participating in the

expedited review process (the reviewers);
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(2) A satement of the reviewers understanding of the covered person's grievance,

(3) Thereviewers decison in clear terms and the contract basis or medical rationale in
aufficient detail for the covered person to respond further to the health carrier's
position;

(4) A reference to the evidence or documentation used as the basis for the decision;

(5) If the decision involves an adverse determination, the notice shall provide:

(@) Thereasonsfor the adverse determination;
(b)  Areferenceto the specific plan provisionson which the determination isbased;

(c) A description of any additional material or information necessary for the
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covered person to complete the request, including an explanation of why the

material or information is necessary to complete the request;

(d) If the health carrier relied upon an internal rule, guiddine, protocol, or other
amilar criterion to make the adverse determination, either the specific rule,
guideline, protocol, or other smilar criterion or astatement that aspecificrule,
guideline, protocol, or other smilar criterion was relied upon to make the
adverse determination and that acopy of therule, guideline, protocol, or other

amilar criterion will be provided free of charge to the covered person upon

request;

(e) If theadversedetermination isbased on amedical necessity or experimental or
investigational treatment or amilar exclusion or limit, either an explanation of
the scientific or clinical judgment for making the determination, applying the
terms of the health benefit plan to the covered person'smedical circumstances

or a statement that an explanation will be provided to the covered person free

of charge upon request;
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(f)  If applicable, instructions for requesting:
() A copy of therule, guideline, protocol, or other similar criterion relied
upon in making the adverse determination as provided in subsection (d)
of this section; or
(i)  The written statement of the scientific or dinical rationale for the
adverse determination as provided in subsection (€) of this section;
(9 A satement indicating the covered person's right to bring a civil actionin a
court of competent jurisdiction; and
(hy  The following statement: "You and your plan may have other voluntary
alternative dispute resolution options, such as mediation. One way to find out
what may be availableisto contact your state insurance director."; and
() A notice of the covered person's right to contact the Divison of
Insurancefor ass stance at any time, including thetel ephone number and
address of the Division of Insurance.

A hedlth carrier may provide the notice required under this section orally, in writing, or
electronically. If notice of the adverse determination is provided orally, the health carrier shall
providewritten or e ectronic notice of the adverse determination within three daysfollowing the
date of the oral notification.

Section 54. The director may promulgate rules, pursuant to chapter 1-26, pertaining to
claims for group disability income plans. The rules shall be consistent with applicable federal
requirements included in 29 CFR Part 2560.

Section 55. That chapter 58-17C be amended by adding thereto aNEW SECTION to read
asfollows:

For the purposes of this chapter, the term, urgent care request, meansarequest for a health
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care service or course of treatment with respect to which the time periods for making a
nonurgent care request determination:
(1) Couldserioudy jeopardizethelifeor health of the covered person or the ability of the
covered person to regain maximum function; or
(2) In the opinion of a physcian with knowledge of the covered person's medical
condition, would subject the covered person to severe pain that cannot be adequately
managed without the health care serviceor treatment that isthe subject of therequest.
Except as provided in subdivison (1), in determining whether arequest isto be treated as
an urgent care request, an individual acting on behalf of the health carrier shall apply the
judgment of a prudent layperson who possesses an average knowledge of health and medicine.
Any request that a physician with knowledge of the covered person's medical condition
determines is an urgent care request within the meaning of subdivisons (1) and (2) shall be

treated as an urgent care request.
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33710333 HOUSE LOCAL GOVERNMENT COMMITTEE
encrosseD No. HB 1073 - ov302003

Introduced by: Representatives Michels, Buckingham, Burg, Cradduck, Elliott, Haverly,
Hennies, Hunhoff, Kroger, LaRue, Madsen, Murschel, O'Brien, Olson (Md),
Peterson (Jim), Rhoden, Schafer, and Teupel and Senators Ham, Dempster,
Knudson, K oetzle, McCracken, Moore, Olson (Ed), Reedy, Sutton (Dan), and
Symens

FOR AN ACT ENTITLED, An Act to revise certain voting and participation requirements
related to bond issues involving two or more political subdivisions.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 6-3-3 be amended to read as follows:

6-3-3. Thegoverning body of each participating political subdivisionmay appropriate money
or may also issue the general obligation bonds of the subdivision, as provided in chapter 6-8B
for the authorization, issuance, and sale of bonds, for the payment of its share of the cost of the
building or improvement. No bonds may be issued ittt unless provision has been made by each
of the other participating subdivisons for the payment of the subdivison's share of the cost and

if there are two participating subdivisons, one subdivison agreesto bear at |least thirty percent

of the estimated cost of the building or improvement or if there are three or more participating

aubdivisons, at least two of the subdivisons each agree to bear at |least twenty percent of the

estimated cost of the building or improvement. The bonds may be issued if aSmple majority of

350 copies of this document were printed by the South Dakota Insertionsinto exigting statutes are indicated by underscores.
Legidative Research Council at a cost of $.027 per page. V Deletions from existing statutes are indicated by eversirikes.
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1 all votersvoting on the bond issue approve the bond issue.
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63310240 HOUSE STATE AFFAIRSCOMMITTEE ENGROSSED

no. HB 1079 - 021192003

Introduced by: Representatives Murschel, Buckingham, Burg, Cradduck, Cutler, Dykstra,
Elliott, Hackl, Haverly, Hennies, Kroger, LaRue, McCoy, O'Brien, Olson
(Mél), Peterson (Jim), Rhoden, Schafer, and Solum and Senators Abdallah,
Dempster, Koetzle, Kooistra, McCracken, Moore, Reedy, Sutton (Dan), and
Symens

FOR AN ACT ENTITLED, An Act torevisecertain digibility restrictionsrelated to secondary
school extracurricular activities.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 13-32-9 be amended to read as follows:
13-32-9. Any person adjudicated, convicted, or the subject of a suspended imposition of
sentence for possession, use, or distribution of controlled substances or marijuana asdefined in
chapter 22-42 isindigibleto participate in any extracurricular activity at any secondary school

accredited by the Department of Education and Cultural Affairsfor one year. However, if the

person has been adjudicated, convicted, or the subject of asuspended imposition of sentencefor

possession or use of marijuana as defined in chapter 22-42, the one-year suspension may be

reduced to sxty school daysif the person participatesin an assessment with a certified chemical

dependency counsdlor or completes an accredited intensve prevention program. If the

assessment indicates the need for ahigher level of care, the student is required to complete the

350 copies of this document were printed by the South Dakota Insertionsinto exigting statutes are indicated by underscores.
Legidative Research Council at a cost of $.027 per page. V Deletions from existing statutes are indicated by eversirikes.
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prescribed program before becoming ligibleto participate in extracurricular activities. Upon a

subsequent adjudication, conviction, or suspended imposition of sentence for possession, use,
or distribution of controlled substances or marijuana by a court of competent jurisdiction, that
personisindigibleto participatein any extracurricular activity whilethat person isattending any
school accredited by the Department of Education and Cultural Affairs. Upon such a
determination in any juvenile proceeding the Unified Judicia System shall give notice of that
determination to the South Dakota High School Activities Association and the chief
administrator of the school in which the person is enrolled.

Asused in this section, the term, extracurricular activity, means any activity sanctioned by

the South Dakota High School Activities Association.



State of South Dakota

SEVENTY-EIGHTH SESSION
LEGISLATIVE ASSEMBLY, 2003

26510395 SENATE AGRICULTURE AND NATURAL RESOURCES

COMMITTEE ENGROssED No. HB 1122
02/25/2003

Introduced by: Representatives Konold and Sebert and Senator McCracken

1 FORANACT ENTITLED, AnAct to provide certain hunting and fishing privilegesto persons
2 on active duty in the armed forces.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That chapter 41-6 be amended by adding thereto a NEW SECTION to read as
5 follows:
6 Any resident who is on active duty in the armed forces of the United States and who is

7  sationed at alocation outside the state may fish and hunt small game without payment of afee
8  or the applicable hunting and fishing license authorizing the activity. However, if theresdent is
9  hunting migratory birds, theresident shall obtain amigratory bird certification permit and federal
10 migratory bird stamp. While engaged in the permitted activity, the resdent shall have in
11 possession and display appropriate military orders indicating the resident is on active duty
12  dationed outside of South Dakota and a valid South Dakota driver's license or South Dakota
13  identification card. This Act does not apply to any person who is serving on active duty for

14  training as a member of the armed forces reserve or national guard.
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57210665
House ENGROSsED No. HB 1196 - 02212003

Thisbill hasbeen extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: Representatives Peterson (Bill), Michels, and Olson (Mél) and Senators
Bogue, Brown, and Moore

FOR AN ACT ENTITLED, An Act to provide for the periodic review of the agencies of state
government.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. For the purposes of this Act, the term, state agency, means any department,
divison, office, commission, board, or any other unit of state government. The term does not
include any local unit of government.

Section 2. The executive board of the Legidative Research Council shall establish and
appoint the members of one or more interim committees each year to review one or more state
agencies. The executive board shall establish a schedule whereby each state agency isreviewed
by an interim committee once every ten years.

Section 3. Any committee appointed pursuant to this Act shall implement the procedures of
thisAct and may establishitsown proceduresfor the review and evaluation required by thisAct.

Section 4. Each committee shall hold public hearings and receive testimony from the public
and al interested parties. The stateagency under review shall bear the burden of establishing that

sufficient public need ispresent to justify itscontinued existence. The state agency under review
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Legidative Research Council at a cost of $.027 per page. V Deletions from existing statutes are indicated by eversirikes.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2. HB 1196

ghall provide the committee with the following information:

(1)
(2)
3)

(4)

(5)

(6)

Theidentity of all offices under the direct or advisory control of the state agency;
All powers, duties, and functions currently performed by the state agency;

All constitutional, statutory, or other authority under which the powers, duties, and
functions of the state agency are carried out;

Any powers, duties, or functions which the state agency is performing and which is
duplicated by another state agency within the stateincluding the manner inwhich, and
the extent to which, the duplication of effort is occurring and any recommendations
asto eiminating the duplications,

Any powers, duties, or functions which are incons stent with current and projected
public needs and which should be terminated or altered; and

Any other information which the committeefeel sisnecessary and proper to carry out

its review and evaluative duties.

Section 5. To determine whether a sufficient public need for continuing the state agency is

present, a committee shall take into consideration the following factors concerning the state

agency:

(1)

(2)

The extent to which any information required to be furnished to the reviewing
committee pursuant to section 4 of this Act has been omitted, misstated, or refused,
and the extent to which conclusions reasonably drawn from the information are
adverse to the legidative intent inherent in the powers, duties, and functions as
established in the enabling | egid ation creating the state agency, or isincons stent with
present or projected public demands or needs,

The extent to which statutory changes have been recommended which would benefit

the public in general as opposed to benefiting the state agency;
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(7)
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The extent to which the operation of the state agency has been efficient and
responsive to the public needs;

The extent to which the state agency has encouraged the persons regulated to report
to it concerning the impact of its rules and decisons regarding improved services,
economy of service, or availability of service to the public;

Theextent to which the public hasbeen encouraged to participatein ruleand decision
making as opposed to participation solely by persons regulated;

The extent to which complaints have been expeditioudy processed to completionin
the public interest; and

Any other relevant criteria which the committee deems necessary and proper in

reviewing and evaluating the sufficient public need for continuance of the state

agency.

Section 6. The Department of Legidative Audit shall furnish, upon request of acommittee,

any relevant information including the reports of audits of the state agency under review.

Section 7. Each committee shall submit reports recommending either the continuation,

revison, or termination of the state agency under review to the executive board of the

Legidative Research Council for digtribution to legidators and the Governor before the first

legidative day of the ensuing regular legidative session.

Section 8. Each committee shall submit itsrecommendati onsconcerning the state agency and

laws that it believes should be repealed or revised to the Legidature in one or more hills.
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80610608 SENATE AGRICULTURE AND NATURAL RESOURCES

coMMITTEE ENGROsseD No. HB 1215.
02/25/2003

Introduced by: Representatives Hundstad, Bradford, Elliott, Frost, Novstrup, and Sigdestad
and Senators Dennert, Sutton (Duane), and Vitter

FOR AN ACT ENTITLED, An Act to revise certain provisions regarding the records kept by
taxidermists and the ingpection of taxidermists.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 41-6-33 be amended to read as follows:
41-6-33. It isaClass2 misdemeanor for aperson to preserve or mount birds, animals, or fish

that denoetbetongtohtmself such person does not own without a taxidermist's license or in

violation of the conditions of the license or the rules of the Game, Fish and Parks Commission.

A taxidermist's license permits the licensee to have in hts possession at his the taxidermist's
place of business, birds, animals, or fish, lawfully caught, taken, or killed, for the sole purpose
of preserving or mounting the-same them. Birds, animals, or fish or any part thereof may be
transported by anyone having them legally in possession to alicenseefor preserving or mounting
only and for return by the licensee to the owner thereof.

y-the The Game, Fish and Parks Commission shall

approve each taxidermist'slicense. The commission shall promulgate rules pursuant to chapter

350 copies of this document were printed by the South Dakota Insertionsinto exigting statutes are indicated by underscores.
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1-26 setting therequirementsfor ataxidermist'slicense. Each licensee shall keep awrittenrecord

of all birds, animals, and fish received by him the licensee. Therecord shall include the name and

address of each specimen'sowner, the number and species, and the dates of receipt and ddivery

of each specimen. The

at-alt-times record shall be epen made available for inspection by any representative of the

Department of Game, Fish and Parks during normal business hours.
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57010482 HOUSE JUDICIARY COMMITTEE ENGROSSED NO.

SB 72 - 0212212003

Introduced by: Senators McCracken, Apa, Bogue, Moore, Sutton (Dan), and Vitter and
Representatives Konold, Burg, Cutler, Frost, Madsen, Nesselhuf, Schafer,
Sebert, Sigdestad, and Wick

FORAN ACT ENTITLED, AnAct to revise certain provisonsrelated to noticefor insufficient
funds checks.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 22-41-3.1 be amended to read as follows:
22-41-3.1. The holder of an insufficient funds check shall, before presenting it to the state's

attorney for prosecution, serve anotice of dishonor upon the writer of the check, by registered

or certified mail, return receipt requested, or by first class mail, supported by an affidavit of

mailing sworn and retained by the sender, in the United States mail and addressed to the

recipient's most recent address known to the sender. If the notice is mailed and not returned as

unddiverable by the United States Postal Service, notice shall be conclusivaly presumed to have

been given on the date of mailing. The holder of the dishonored check shall upon return of the

receipt holdit for aperiod of at least fivedays, or eight daysif noticeisqgiven by first class mail,

and upon the expiration of that period shall present the check with the attached bank return,

return recelpt or affidavit of mailing, and copy of the dishonor notice to the state's attorney for

350 copies of this document were printed by the South Dakota Insertionsinto exigting statutes are indicated by underscores.
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1  prosecution.
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44410525
House ENGROSSED NoO. SB 145 - 022412003

Introduced by: Senators Sutton (Duane), Dennert, Duxbury, Moore, Sutton (Dan), and
Symens and Representatives Burg, Elliott, Frost, Hundstad, and Novstrup

1 FORANACTENTITLED, AnAct torevisecertain Central PlainsWater Devel opment Didtrict
2 boundaries.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That § 46A-3A-2 be amended to read as follows:

5 46A-3A-2. TheCentral PlainsWater Development Digtrictishereby established. TheCentral

6 PainsWater Development Digtrict includesall of Hane-CountyFrankhn, Brten, Banner-Spring
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v+ Faulk, Hand, Hughes, Hyde,

2 and Sully countiesand all municipalities that lie wholly or partially within the included area or

3  that are contiguousto the included area.
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28310370 HOUSE HEALTH AND HUMAN SERVICES
COMMITTEE ENGROSSED No. SB 172 - 0272212003

Introduced by: Senators Schoenbeck, Abdallah, Albers, Apa, Bogue, Diedrich (Larry),
Duenwald, Greenfidld, Ham, Jaspers, Kdly, Kleven, Kloucek, Knudson,
Koetzle, Kooistra, Koskan, LaPointe, McCracken, Moore, Napoli, Olson
(Ed), Reedy, Sutton (Dan), Sutton (Duane), Symens, and Vitter and
Representatives Heineman, Bartling, Begalka, Bradford, Christensen, Cutler,
Davis, Dykstra, Elliott, Frost, Frydie, Gassman, Glenski, Hackl, Haverly,
Hunhoff, Juhnke, Klaudt, Koistinen, Konold, Kraus, Lange, Lintz, Madsen,
McCaulley, McCoy, Michels, Miles, Novstrup, O'Brien, Olson (Ryan),
Pederson (Gordon), Peterson (Bill), Peterson (Jim), Putnam, Rave, Rhoden,

Rounds, Schafer, Sebert, Sigdestad, Smidt, Solum, Teupel, Van Etten, Van
Gerpen, Weems, and Wick

FOR AN ACT ENTITLED, An Act to require the Department of Health to place certain
information on its website.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. The Department of Health shall, by January 1, 2004, devel op and maintainamulti-
media website that contains web pages covering each of the following topics:
(1) Embryonic and fetal development at various gestational stages,
(@ Anatomical and physiological characteristics; and
(b)  Survival posshilities of the unborn child;
(2 Abortion methods commonly used for each trimester of pregnancy;
(3) Satidtically sgnificant abortion methodrisks, includinginfection, hemorrhage, danger
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Legidative Research Council at a cost of $.027 per page. V Deletions from existing statutes are indicated by eversirikes.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

(4)

(5)
(6)
(7)

(8)
(9)
(10)

-2- SB 172
to subsequent pregnancies, and infertility;
Important pre-abortion procedures,
(@  Confirmation of pregnancy via sonogram; and
(b)  Counsding and discussion of medical history to detect possible abortion risks;
Post-abortion psychological and emotional complications;
Parental notification as required by § 34-23A-7,
Assistance, benefits, and services:
(@) Namesand contact information of public and private agencies, and
(b)  Typesand availability of public medical benefits and services;
Responsihility of the father of the unborn child;
Statigtically sgnificant pregnancy risks,
Adoption options:
(@) Namesand contact information of public and private agencies, and

(b)  Description of services.

The state shall collect and maintain web statistics regarding the website developed and

maintained pursuant to this section. However, no personal information may be collected.

Section 2. That 8 34-23A-10.1 be amended to read as follows:

34-23A-10.1. No abortion may beperformed except withthevoluntary andinformed consent

of the female upon whom the abortion is to be performed. Except in the case of a medical

emergency, consent to an abortion is voluntary and informed only if:

(1)

The femaleistold the following by the physician who isto perform the abortion or
by the referring physician, at least twenty-four hours before the abortion:
(@  Thename of the physician who will perform the abortion;

(b)  Theparticular medical risks associated with the particular abortion procedure
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to be employed including, when medically accurate, the risks of infection,
hemorrhage, danger to subsequent pregnancies, and infertility;

(c)  The probable gestational age of the unborn child at the time the abortion isto
be performed; and

(d) Themedical risks associated with carrying her child to term,

Thefemaleisinformed, by telephone or in person, by the physcianwho isto perform

the abortion, by the referring physician, or by an agent of either, at least twenty-four

hours before the abortion:

(@) That medical assstance benefits may be availablefor prenatal care, childbirth,
and neonatal care;

(b)  That the father isliableto assst in the support of her child, even in instances
in which the father has offered to pay for the abortion; and

(c) That she has the right to review the printed materials described in

§34-23A-10.3 and thewebsitedescribed in section 1 of thisAct. Thephysician

or htsthe physcian'sagent shall orally inform the femalethat the materialshave

been provided by the State of South Dakota at no charge to the female. If the
female chooses to view the materials, they shall either be given to her at least
twenty-four hours before the abortion or mailed to her at least seventy-two
hours before the abortion by certified mail, restricted delivery to addressee,
which means the postal employee can only deliver the mail to the addressee;
The female certifies in writing, prior to the abortion, that the information described
insubdivisons(1) and (2) of thissection hasbeen furnished her, and that she hasbeen
informed of her opportunity to review the information described in 8 34-23A-10.3;

and



-4 - SB 172

(4)  Priortothe performanceof the abortion, the physcian who isto perform the abortion

or htsthe physician's agent receives a copy of the written certification prescribed by
subdivison (3).

Thephysicianmay providetheinformation prescribedinsubdivison (1) by telephonewithout

conducting aphysical examination or tests of the patient, in which case the information required

to be supplied may be based on facts supplied the physician by the female and whatever other

relevant information is reasonably available to the physcian.



